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Legal Aspects of Telecommuting 
Today, more than 34 million US adults telecommute at least occasionally, according to 
a recent survey for Forrester Research. Fueled by broadband adoption, better collabo­
ration tools, and growing management experience, the US telecommuting ranks will 
swell to 63 million by 2016. At least some of your employees might be among them. 

L
eading rhe surge are occasional 

1_- [e!ecommurers ang regular rele­
commurers who work from home 
berween one and four days a week. 

This expansion of rhe remore workforce is 
forcing organizarions ro expand rheir digiral 
foorprims, harness new social sofrware, re­
define rheir organizarional culrure, examine 
rheir real esrare and energy policies, and cre­
are relecommuring policies rhar prorecr rhe 
organizarion. 

The poremial legal minefields associar­
ed wirh relecommuring span a wide array 
of ropics. Here's a brief overview of a few 
rhar mighr affecr your company's human re­
source policies and procedures: 

Tracking Wages and Hours Worked. 
Now rhar more non-exempr employees are 
joining rhe relecommuring ranks, compa­
nies need ro esrablish a mechanism ro crack 

rhe hours relecommuring employees acrual­
ly work. As you may be well a',Vare, ir's rhe 
aerual work performed, nor where ir is per­
formed, rhar derermines ovenime pay. 

If job duries cause an employee ro be 
classified as non-exempr under rhe Fair La­
bor Srandards Acr (FLSA), your company is 
legally required ro pay rhe employee for all 
hours worked. Where rhe employee works 
more rhan 40 hours in a single workweek, 
her or she is due overrime pay, even rhough 
rhar work may have been performed from 
rhe employee's office ar home or on rhe em­
ployee's laprop or PDA while sipping coffee 
ar a local coffee shop. To avoid liabiliry for 
subsranrial overrime paymenrs, develop and 
uniformly apply a merhod for [racking and 
accouming for all hours actually worked by 
relecommuring employees. 

The Many Benents of Telecommuting
 
.Employer.Benefits - - - ­

. •	 Greater worker productivity due to 
fewer interruptions and distractions, 
and ability to work during most pro­
ductive hours 

•	 Fewer unscheduled absences result­
ing from unforeseen events 

•	 Continuity of operations during 
weather-related or other emergency 
situations 

•	 Employees better able to respondto
 
unforeseen/unscheduled workload
 

•	 Reduced real estate costs due to
 
less, or more flexible, need for office
 
space
 

.. Lower employee-relocation costs, be­

cause work is not location-dependent
 

.. Enhanced employee satisfaction and
 
morale 

.- Less labor tu-rnover and-lower re­
cruitment costs 

•	 Better customer service' because 
employees stay longer and become 
more proficient 

•	 Access to larger labor pool-region­
al, national, international, physically 
challenged 

,. Easier compliance with Americans 
with Disabilities Act (ADA) and Fam­
ily and Medical Leave Act (FMLA) 

Employee Benefits 

•	 Less, or no, commuting time 
•	 Better workllife balance 
•	 Less stress 
•	 Increased productivity due to fewer 

interruptions and distractions 
•	 More flexibility to work during most 

TELECOMMUTING-continued on Page 3 

. productive h~~rs . ". 
.. Increased ability' to respond .to·'unc 

foreseen/unscheduled workload 
•	 Ability to design and control work 

environment 
'4 Increased job satisfaction 
•	 Reduced commute-related costs­

gas, tolls/tickets, parking, mainte­
nance and depreciation . 

•	 Reduced personal expenses, includ­
ingclothing, grooming and food 
cost 

..	 Reduced child- and elder-care costs 
due to later drop-ofts and/or ear­
lier pick-ups, and ability for teenag­
ers andelderly dependents to be at 
home pursuing their own activities

• 



Benefit Administration 
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low-Cost Action Plan 

Retirement benefits can also help build 

employee loyalty. To ensure you get the most 
from your company's investment in retire­
ment benefits, you can take several practi­

callow-cost or no-cost steps in both plan de­
sign and communication to help address this 
critical employee need. Here are a few worth 

considering: 

•	 Implement automatic enrollment and au­
tomatic escalation programs to encour­
age saving and overcome employee sav­
ing inertia. 

.. Add income annuities as an allocation, 
partial 401(k) distribution option, or 
both, inside the plan. 

•	 Explore opportunities for providing flex­
ible programs geared to an older work­
force by instituting phased retirement 
and return-to-work programs. 

•	 Provide education to help employees re­
alize and prepare for the costs associat­
ed with retirement, as well as how to cre-
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Ensuring Home Office Safety. The Oc­
cupational Safety and Health Administra­
tion (OSHA) has stated that it will not hold 
employers ultimately responsible for ensur­
ing telecommuters maintain safe home of­
fices. Likewise, OSHA will not require em­
ployers to inspect home offices of telecom­
muters. However, because of workers' com­

pensation concerns, you may want to require 
telecommuting employees to agree to peri­
odic inspections of their home work area. 

Preventing Work-Related Injuries 
at Home. Workers' compensation general­
ly covers employees injured while working 
from home. Many employers also Opt to car­
ry employers liability insurance in addition to 
workers' compensation insurance to provide 
additional coverage for lawsuits filed by em­
ployees or their families for injuries. You will 
also want to check your commercial liability 
policy to ensure it provides coverage to pro­
tect your company if a third party is injured 
while visiting an employee's home office. 

ate guaranteed income for life. Recog­
nize that there may be an appetite for 
this type of information earlier than tra­
ditional "pre-retiree" ages. 

.. Communicate your plan's features that 

encourage participation, such as employ­
er match and tax savings. 

..	 Offer retirement education programs 
that help employees realize and prepare 
for the costs associated with retirement, 
such as healthcare, prescription drug 
COStS and long-term care. 

The largest single generation in Ameri­
can history-those born between 1946 and 
1964-is relying on the much smaller gen­
erations behind it to fund its Social Secu­
rity and Medicare benefits, which have tra­

ditionally been financed on a pay-as-you-go 
basis. These trends, coupled with the eco­
nomic realities of the past year, explain why 
retirement benefits are receiving unprece­
dented attention, and why your employees 

view them as increasingly important. 

Complying with HIPAA.If a telecom­
muting employee handles information pro­
tected under HIPAA privacy laws, make sure 
you provide training and resources to secure 
protected information. This may mean pro­
viding a locking file cabinet and secure file­
sharing software. 

Complying with the Americans 
with Disabilities Act (ADA). Telecom­
muting may be an attractive alterna­
tive for disabled employees who are un­
able to work in a traditional office setting. 
Although the ADA does not list telecom­
muting as a "reasonable accommodation," 
a number of courts have suggested that 
employers must not automatically rule out 
telecommuting as a reasonable accommoda­

tion. If you offer a telecommuting option to 
other employees, you cannot discriminate 
against employees with disabilities when se­
lecting who may telecommute. 

Bottom line: Telecommuting offers bene­
fits, but some pitfalls. We can help ensure you 
have the proper insurance coverages in place. 

Please contact us for more information. • 
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Reform Proposals 

Several times over the past decade, feder­
al	 lawmakers have advanced legislative tort 
reform proposals. 

Typical proposals have included: 

•	 A cap of $250,000 on awards for non­
economic damages; 

.. A cap on awards for punitive damages of 
$500,000 or two times the award for eco­
nomic damages, whichever is greater; 

•	 Modification of the "collateral source" 
rule to allow evidence of income from 

such sources as health and life insurance, 
workers' compensation and automobile 
insurance to be introduced at trials or to 
require that such income be subtracted 
from awards decided by juries; 

.. A statute of limitations-one year for 
adults and three years for children-from 
the date of discovery of an injury; and 

..	 Replacement of joint-and-several liability 
with a fair-share rule, under which a de­
fendant in a lawsuit would be liable only 
for the percentage of the final award that 
was equal to his or her share of responsi­
bility for the inj ury. 

The CBO estimates that if a package 
of proposals such as those described above 
were enacted, it would reduce total nation­
al healthcare spending by about 0.5 percent 
(about $11 billion in 2009). That figure is 
the sum of the direct reduction in spending 
of 0.2 percent from lower medical liability 
premiums and an additional indirect reduc­
tion of 0.3 percent from slightly lower utili­
zation of healthcare services. 

Because many states have already imple­
mented some of the changes in the package, 
a significant fraction of the potential cOSt 
savings has already been realized, according 

to CBO estimates. 
The CBO concluded, "Policies that re­

duce expected malpractice COStS are unlikely 
to have a major impact on health care spend­
ing for the average patient, and are also un­
likely to be cost-effective over conventional­
ly acceptt:;d ranges for the value of a statist i­
cal life." • 
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Will Medical Malpractice Reform 
Lower Healthcare Costs? 
Policymakers and the public may exaggerate the role of medical malpractice liabil­
ity in the rising cost of medical care. That's the conclusion of two recent studies on 
healthcare tort reform, one by the Congressional Budget Office (CBO) and the second 
by the National Bureau of Economic Research (NBOE). 

years, the American Medical Of course, medical providers pass their sarean sections accoumed for 31.8 percem 
Association has claimed that elim­ malpractice cOSts on ro their patiems. How of all births, an increase of more than 50 
inating defensive medicine could much exactly does medical malpractice COSt? percem over the last decade. The u.s. has 
save upwards of $200 billion in The CBO report estimates that providers' a much higher rate of cesarean births than 

healthcare costs annually. Others argue that direct 2009 COSts for medical malpractice other developed nations, possibly due ro 
this is one reform Washingron will not se­ liability-which consist of malpractice in­ providers' fear of malpractice lawsuits for 
riously consider because rrial lawyers (who surance premiums, settlemem awards, and negative infant health outcomes. However, 
are big campaign donors) thrive on the-cur­ adminisuarive costs not covered by insur­ c-secdons have their own risks, including a 
rem rort system. Under this system, 54 ance-will equal approximately $35 billion, higher risk of maternal death. 
cems of the malpractice dollar go ro law­ or about two percem of rotal heajthcare ex­

Tort Reform and Health Coverage yers and adminisrrative costs, according ro penditures. The study found lowering pre­
a 2006 study in the New EnglandJournal of miums for medical liability insurance by 10 There is less evidence, however, about the 
Medicine. percem would reduce rotal national health effects of rort reform on people's health than 

care expenditures by about 0.2 percent. about its effects on healthcare spending­

The N BOE study reporrs that the effect because many studies of malpractice costS 

of malpractice on medical COSts over the last do not examine health outcomes. Both stud­

decade has been "relatively modest" in ab­ ies found thal limiting the right ro sue for 
solute terms, comributing no more than damages from negligent health care might 
five percem of rotal real growth in medi­ have a negative impact on health outcomes. 
cal expenditures, which rapped 33 percem The CBO study found that a 10 per­
over this period. However, malpractice does cem reduction in costS related ro medical 

have some indireer costs. These include "de­ malpractice liability would increase the na­
fensive medicine," where healthcare provid­ tion's overall mortality rate by 0.2 percem. 

ers order unneeded tests and diagnostic pro­ A competing report concluded that rort re­
cedures ro avoid the possibililY of malprac­ form generated no significant adverse out­
tice lawsuits. For example, the Cemers for comes for patiems' health. 

Disease Comrol reported that in 2007 ce-
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