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Health Care Reform Straight Ahead?� By:  Sue Sieger, CFCI

IRS ISSUES GUIDANCE 
ON NEW SMALL EMPLOYER TAX CREDIT
[IRS News Release IR-2010-38 (Apr. 1, 2010)] 
Available at http://www.irs.gov/newsroom/article/0,,id=220848,00.html 

Beginning in 2010, the small employer tax credit (new Code Section 45R) is available to  
employers that:

	 (1)	 have fewer than 25 full-time equivalent (FTE) employees, 
	 (2)	 pay average annual wages of less than $50,000 per FTE, and 
	 (3)	 contribute a uniform percentage of at least 50% of the premium cost of single coverage  

		  for enrolled employees. (Premiums paid pre-tax under a cafeteria plan are not treated as  
		  paid by the employer.) 

The maximum credit available for tax years 2010 through 2013 is 35% of premiums paid (25% 
for eligible small tax-exempt employers), but that amount is available only for employers with 10 
or fewer FTEs and average annual wages of $25,000 or less. The tax credit then phases out for 
employers with between 10 and 25 FTEs and those with annual average wages between $25,000 
and $50,000. Starting in 2014, the maximum credit increases to 50% of premiums paid (35% for 
eligible small tax-exempt employers). The IRS FAQs (available on their website) provide some 
helpful details about how the credit works, including what employers are eligible, how the credit is 
calculated, how average annual wages and FTEs are determined (including treatment of part-time 
and seasonal workers), and how the credit is claimed. 

The IRS website indicates that there will be additional guidance in the future, including  
information about how tax-exempt employers claim the credit and transition relief to help  
employers qualify for the tax credit in 2010. Transition relief would allow an employer to satisfy 
the contribution requirement by (1) paying at least 50% of the premium for enrolled employees, 
even if the employer does not pay a uniform percentage for all such employees; and (2) paying an 
amount that is not less than 50% of what single coverage for an employee costs, even if the  
employee is enrolled in coverage that is more expensive than single coverage (e.g., self-plus-one or 
family). 

DOL WEBPAGE ON HEALTH CARE REFORM PROVIDES USEFUL LINKS AND 
RESOURCES FOR EMPLOYEES AND EMPLOYERS
 

[DOL webpage: Patient Protection and Affordable Care Act] 
Available at http://www.dol.gov/ebsa/healthreform/

The DOL has created a new webpage that contains links to a variety of resources relating to the 
major health care reform legislation--the Patient Protection and Affordable Care Act (PPACA)--that 
became law in March 2010. � n

On March 23, 2010, President Obama signed into 
law H.R. 3590, the Patient Protection and Affordable 
Care Act (PPACA). Although there had been several 
versions of health care reform debated in Washington 
over the last year, PPACA is the version that had 
passed the Senate on Christmas Eve and was  
subsequently passed by the House on March 21, 2010.  
The House Reconciliation Bill, H.R. 4872, was 
approved by the Senate and House on March 25, 2010, 
which included a couple hundred pages of changes to 
PPACA.  This was signed into law by the President on 
March 30, 2010.

Health Care Reform includes: 2 separate waves of 
reform for Group Health Plans; Health Care 
Exchanges; Individual Mandates; Employer “pay or 
play” mandates; and Tax Provisions.  Health Care 
Reform is estimated to generate $569 billion dollars in 

savings, most of which is believed to be spent in other areas of reform to expand health care to those who had been unable to 
get coverage or who have lost their coverage due to illness.   

Under PPACA Section 1251, group health plans in effect on March 23, 2010 (enactment date) are exempt from many, but 
not all of the health care reforms.  The grandfather rule is not limited to individuals enrolled on the date of the enactment.   
New employees and their families, as well as dependents of existing employees could be added to the employer’s  
grandfathered plan without impacting the grandfather status.  The issue not clear at this point is whether or not changes to 
carriers or plan design will have any impact on the grandfather status.

Key provisions that all grandfathered group health plans ARE subject to include the prohibition of: lifetime limits, 
preexisting condition limitations, rescissions, and excessive waiting periods.  In  
addition, coverage of adult children will be required under all group health plans.  
Coverage under a grandfathered plan will still satisfy the individual insurance  
mandate.  Group health plans subject to collective bargaining agreements (CBA)  
that were ratified prior to March 23, 2010 are not subject to reforms until the date  
the CBA is terminated.

Some of the key provisions of reform and the implementation timelines that 
employers will need to be aware of are summarized as follows:

Effective in 2010
• Small employer tax credit
	 -	A new tax credit for eligible small employers equal to a portion of the  

		  employer’s cost to provide health insurance.
	 -	Employers with no more than 25 “full-time equivalent” employees  

		  and annual average wages of no more than $50,000 are eligible.
	 -	Amount of credit is phased out for employers with more than 10  
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	 -	annual limit for retirees between 55 and 64, individuals engaged in certain high  
		  risk professions (i.e. police, fire, construction, EMT, etc.) and those employed to  
		  install electrical or telecommunications lines is increased to $11,850 Single and  
		  $30,950 Family.

What coverage is included in the excise tax calculation?

	 -	INCLUDES all applicable premiums (determined under COBRA rules) for all 
		  accident and health coverage provided by an employer even if paid with employee  
		  after-tax dollars.  This includes Flexible Spending Accounts (FSA), Health  
		  Reimbursement Arrangements (HRA), as well as employer and employee  
		  contributions (made through a cafeteria plan) to Health Savings Accounts (HSA).

	 -	EXCLUDES vision only, dental, accident, disability, long-term care, and after tax 
		  funded hospital indemnity and/or specified disease coverage.

How is the excise tax calculated?
An employer bears the burden of aggregating the value of any benefits subject to the 

excise tax each month and determining the pro rata share for each entity that will pay the 
tax. The employer must then provide notice to the IRS, the employee, and to each  
tax-paying entity. Each insurer, plan administrator or employer calculates and pays its 
pro-rata share of the excise tax for each employee whose aggregated benefits exceed the 
threshold. If an employer sponsors benefits that include group medical, a Health 
Reimbursement Arrangement (HRA) and an FSA by the employer, three entities will 
proportionally pay the 40 percent excise tax on the amount in excess of the threshold.

Other Miscellaneous New Taxes
•	 Indoor tanning procedures tax effective for services performed on or after 7/1/10
•	 New sector tax on health insurers beginning 2014
•	 0.9 percent increase in Medicare taxes for those earning more than $200,000 for  
	 single individuals and $250,000 for joint filers (effective 2013)
		  -Effective also in 2013, the same individuals would be subject to a 3.8% tax on  
		  their net investment income (to the extent that total income exceeds the thresholds)
•		  Comparitive Effectiveness Research (CER) Fee:  A fee equal to $2 ($1 in 2013)  
		  multiplied by average number of covered lives imposed. Applies to both fully  
		  insured and self insured plans.
•	 Itemized deduction for medical expenses on Federal Form 1040:  Floor to claim  
	 medical expenses on Schedule A as an itemized deduction goes from 7.5% of  
	 income to 10% of AGI, effective beginning in 2013 (delayed effective date to  
	 2017 for age 65 and older).

Benefit attorneys and industry practitioners will continue to sift through all of what is 
required with the reforms.  The Employer Council on Flexible Compensation (ECFC) 
believes that lawmakers are becoming aware of some of the technical glitches in the law 
and will issue legislation later this year that may provide technical corrections. Such 
measures would make implementation of some provisions more administratively  
feasible.  To draw attention to technical fixes now would only further fuel the fire of the 
opposition as we dive deeper into election season.  We will continue to monitor any 
new information and forward to you as it becomes available.� n

		  employees or annual average wages of no more than $25,000.
•	 Auto-enrollment for employers with more than 200 employees
		 -	No clear effective date and compliance is delayed until regulations  

			  are issued.

Effective in 2010 (90 days after 3/23/2010)
•	 State high risk pool	
		 -	For individuals with pre-existing conditions but without creditable  

			  coverage for 6 months.
		 -	Insurer or employer found to have encouraged individuals to disenroll  

			  from employer sponsored plans to join high risk pool must reimburse  
			  expenses.

•	 Early retiree insurance
		 -	Temporary program (ends January 1, 2014) to reimburse claims of retirees  

			  age 55-65 and who are not Medicare eligible.
		 -	Only $5 billion made available.  Employers must apply.
		 -	Reimbursement for 80% of eligible claims between $15,000 and $90,000.
		 -	Reimbursements must be used to lower the cost of the plan.

Effective first plan year after 9/23/2010
(For example, if the plan year renews July 1, 2010, the reforms on the list below apply July 1, 2011.  If the plan year 

renews January 1, 2011, these reforms on the list below apply January 1, 2011.)  For items that are referenced by (G), this 
means that regardless of grandfather status, all plans must comply with this reform.  Grandfathered plans may elect to comply 
with other reforms listed below, but will not be required to comply.

• 	 No lifetime and annual limits on the value of essential benefits are allowed. (G)

• 	 No pre-existing condition exclusions on enrollees under age 19. (G)

• 	 No rescission of coverage is permitted except for fraud or intentional misrepresentation. (G)

• 	 First dollar coverage must be provided for certain evidence-based preventative care and certain immunizations.

• 	 Plans that cover dependent children must provide for coverage of an adult child to age 26 (to the 26th birthday). (G)
		  -	 there is no requirement to cover children of dependent children (i.e. grandchildren)
		  -	 applies to “married children”
		  -	 no requirement to cover if eligible for other coverage as an employee (until 1/1/2014)

Note:  Many states have enacted laws that may be more generous than the federal law.  For example, Wisconsin 
allows unmarried children to stay on a parent’s plan until they are 27, if the parent’s plan is cheaper, even if they 
have access to a plan through their employer.  The federal mandate sets the floor.  Check for state laws that may 
intertwine with the new federal mandates.

		  -	 Tax exclusion under 105(b) (and 501(c)(9) and 401(h)) expanded to include “child” (as defined by IRC 152(f)(1)  
			   through age 26 (until 27th birthday).

Note:   There is potential immediate impact for FSAs/HRAs that use the definition of dependent under 105(b).  
Where 105(b) is defined, the plan will allow for tax free status of FSA and HSA reimbursements, as well as 
premiums.  In addition, for the plan year in which the federal mandate is triggered, this will remove the 
imputed income problem which had caused employers to determine the Fair Market Value (FMV) of coverage 
and report on employee’s W-2’s.

•	 Prepare and distribute a new “Summary of Coverage”. (G)
		  -	 Must be provided by plan administrator (for self insured plans) or insurer (fully insured plan) in paper or  

			   electronic format.
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